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HEARING PROCEDURES 
 
Welcome!  Your attendance and participation in tonight’s hearing is important and ensures a 
comprehensive scope of review. Each item appearing on the agenda will be considered by the City of 
Topeka Planning Commission in the following manner: 
 
1. The Topeka Planning Staff will introduce each agenda item and present the staff report and 

recommendation.  Commission members will then have an opportunity to ask questions of staff. 
 
2. Chairperson will call for a presentation by the applicant followed by questions from the Commission. 
 
3. Chairperson will then call for public comments. Each speaker must come to the podium and state 

his/her name.  At the conclusion of each speaker’s comments, the Commission will have the 
opportunity to ask questions.  

 
4. The applicant will be given an opportunity to respond to the public comments. 
 
5. Chairperson will close the public hearing at which time no further public comments will be received, 

unless Planning Commission members have specific questions about evidence already presented. 
Commission members will then discuss the proposal. 

 
6. Chairperson will then call for a motion on the item, which may be cast in the affirmative or negative.  

Upon a second to the motion, the Chairperson will call for a role call vote.  Commission members will 
vote yes, no or abstain. 
 

Each item appearing on the agenda represents a potential change in the manner in which land may be 
used or developed.  Significant to this process is public comment.  Your cooperation and attention to the 
above noted hearing procedure will ensure an orderly meeting and afford an opportunity for all to 
participate.  Please Be Respectful!  Each person’s testimony is important regardless of his or her position. 

 All questions and comments shall be directed to the Chairperson from the podium and not to the 

applicant, staff or audience. 
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AGENDA 

Topeka Planning Commission 
Monday, May 18, 2015 at 6:00 P.M. 

 
 
 
 

A. Roll call 
 
 

B. Approval of minutes – April 20, 2015 
 
 

C. Communications to the Commission 
 
 

D. Declaration of conflict of interest/exparte communications  
by members of the commission or staff 
 
 

E. Action Items 
1. Request by residents of Stone Crest Subdivision to initiate rezoning 

 

F. Adjournment 
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Minutes of the 

Topeka Planning Commission 

Monday, April 20, 2015 

A. Roll call 

Present:  Scott Gales (Chair), Kevin Beck, Rosa Cavazos, Nicholas Jefferson, Patrick Woods,  

Mike Lackey, Dennis Haugh, Dustin Crook, Carole Jordan (9) 

 Absent:    None (0) 

Staff Present: Bill Fiander – Planning Director, Mike Hall – Planner III, Tim Paris – Planner II,  

Mary Feighny – Legal, and Kris Wagers – Office Specialist. 

B. Approval of minutes 

1. Minutes from March 16, 2015 meeting 

Mr. Lackey moved for approval of the minutes as typed, seconded by Mr. Beck. APPROVAL (9-0-0) 

C. Communications to the Commission – None  

D. Declaration of conflict of interest/exparte communications by members of the Commission or 

staff – None 

E. Public Hearings 

1. HLD15/01 by Deborah Edwards requesting Historic Landmark District zoning overlay for property 

currently zoned “R-2” Single-Family Residential Dwelling District, and “R-2/HL” Single-Family 

Residential Dwelling District with Historic Landmark zoning overlay on property located at 417, 419, 

and 423 SW Taylor Street. (Paris) 

Mr. Woods asked if there would be any unforeseen consequences to surrounding properties, 

specifically the property at 423 SW Taylor. Mr. Paris stated that it had been converted to a duplex, 

which is not necessarily inconsistent with the design guidelines. It would be a legal non-conforming 

use with zoning guidelines. 

Ms. Edwards (applicant) came forward and offered to answer any questions the commission may 

have. Mr. Gales asked if she lives at one of the properties under consideration and she stated yes, 

she lives at 419 SW Taylor. 

Mr. Lackey asked if any neighbors had comments about the request, either for or against. Ms. 

Edwards pointed out that across the street are vacant lots and most of the properties on the block 
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are rentals so the neighbors are transient. She stated that 425 SW Taylor is also a John Nelson 

build and as her finances allow she hopes to acquire that property also. 

Mr. Paris stated that the citizen participation process included a public meeting. Approximately 12 

people attended; Mr. Woods asked if they were property owners or tenants and Ms. Edwards stated 

that most were Landmarks Commissioners. One neighbor attended who lives at 329 Western, in the 

"sister" house to Ms. Edwards's. Ms. Edwards stated she will be working with that owner to assist in 

the process of getting the property included on the local landmarks registry. 

Mr. Haugh commended Ms. Edwards on preserving the properties. 

Mr. Gales opened the meeting for Public Hearing. With none coming forward to speak, the 

Public Hearing was closed. 

Mr. Lackey added his commendation to the efforts of Ms. Edwards, stating the homes are very 

attractive and she's taken very good care of them.  

Mr. Lackey moved to approve the application, seconded by Ms. Jordan. Mr. Gales added his 

compliments to Ms. Edwards for taking the initiative to keep the properties up and going through the 

exercise of applying for historic designation.  

At Ms. Edwards' request, she was given another opportunity to speak to the Commission. She 

stated that in the process of the nomination she was able to find Mr. Nelson's granddaughter, who is 

100 years old. She will be participating in the City Council presentation. 

With no further discussion, Mr. Gales called for a vote. Approval (9-0-0) 

F. Discussion Items 

1. Request by residents of Stone Crest Subdivision to initiate rezoning 

Mike Hall reviewed the request and the options of the Planning Commission. 

Mr. Gales asked for clarification regarding ownership of the empty lots. Mr. Hall confirmed that 

the lots were owned by 4 different people and pointed the Commissioners to a map provided that 

indicated who owns which properties. 

Mr. Gales asked for clarification regarding the corner lot adjacent to the properties (45th & 

California); zoning for it is C-3 and Mr. Gales asked Mr. Fiander to give some broad examples of 

the types of business allowed in that zoning.  Mr. Fiander explained that commercial zoning goes 

from C-1 to C-5. C-1 is lowest intensity, C-2 neighborhood retail. C-3 allows for larger footprints 

such as car dealerships, hardware stores that might have outside display/lawn & garden type 

areas, automobile repair, strip mall, grocery store, etc. C-3 is considered the "bridge" between 

neighborhood retail and the more intense commercial uses. 
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Mr. Haugh asked if M-1 is considered "transitional" between C-3 and R-1 districts. Mr. Hall 

stated that it's not unusual and transitions typically happen at the back of lots as in this area. 

Mr. Jefferson inquired about the process; if the Planning Commission or City Council were to 

initiate a zone change such as this and it were ultimately approved, could the landowners turn 

around and request that it be zoned back to what it currently is? If so, that raises issues as to 

whether the Planning Commission could deny them based on the golden factors. 

Ms. Feighny stated that possibility exists and would assume that if the PC goes forward with a 

re-zoning application, at some point it will go to the Governing Body, who will make a decision 

and there will be some sort of litigation or challenge following. 

Mr. Lackey asked for verification that the property was zoned M-1 when all the current houses 

were built. Mr. Fiander stated that the zoning pre-dates the houses. 

Mr. Woods asked for additional information about the "high end" duplexes and also asked if the 

owners intend to sell or rent the duplexes. Mr. Hall stated that he's spoken to one landowner 

who intends to keep the duplexes as income property. He doesn't know the intention of the other 

owners. Mr. Fiander referred the Commissioners to Mr. Hall's report, which gave a price point for 

leases of $1,200 and above. Expected size of the duplexes is 1,800sq feet per unit; 3 bedroom / 

2 bath with basements. There are design covenants in place that builders will have to adhere to. 

Mr. Hall added that ordinances allow for lot splits so at some point the duplexes could be split 

into townhomes and sold and owned separately as individual units. 

Mr. Gales asked if the Covenants referred to by Mr. Fiander were platted into the properties. Mr. 

Fiander stated the covenants have no relation to the plat. 

Mr. Beck asked if the current homes were custom-built by multiple builders or if they were all 

built by the original owners. Mr. Fiander stated that staff was under the impression there was a 

single builder of all the homes but someone else would need to confirm that. 

Ms. Cavazos asked how soon the owners are planning to build. Mr. Hall stated that at least 

some of the sites are currently being cleared. Mr. Gales asked if any permits had been applied 

for and Mr. Hall stated no. 

Mr. Gales explained that this is a petition and technically not part of the Public Hearing 

component of the Planning Commission meeting. The meeting could be opened for public 

comment if the Commissioners so wish. 

Mr. Woods moved that the Planning Commission hear public comment, second from Mr. 

Beck. Motion approved by ayes (9-0-0) 

Mr. Gales asked if there was a homeowner representative in the audience to represent the 
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neighborhood 

Jeff Wineinger, of 4418 SE Gemstone Lane, came forward to speak. He stated that he has lived 

in his home since 2009. The zoning and restrictions were in place before any houses were built 

in the Stonecrest Subdivision. There were two builders who built the entire neighborhood; two 

separate companies but they basically worked together. The first homes went up in 2007 and the 

last home was built perhaps 3 years ago. 

Mr. Wineinger explained that Gemstone Lane was zoned for either single family homes or 

duplexes on both sides of the street. The homeowners had a verbal agreement with the 

contractors to build single-family homes only on Gemstone Lane, even though zoning allowed 

for duplexes. Every initial homeowner on that street was made aware of that verbal agreement. 

Mr. Wineinger stated that in 2014 the lots were sold at a tax auction. At that point Ramsey 

Custom Homes, working with one of the property owners, informed the homeowners that the 

intention was to build single-family homes and the homeowners were fine with that. In mid-

March, 2015, a bulldozer showed up and started clearing trees. Homeowners started asking 

questions and that's when they learned the lots had been sold again and the new owners 

planned to build duplexes. 

Mr. Wineinger stated that current homeowners have a number of concerns, first being that they 

had verbal agreements that duplexes would not be built across from them. He stated that they 

understand that's not really "legally defensible"; knowing what they do today, all of them as 

homeowners would probably have done something a lot sooner. 

Mr. Wineinger stated homeowners are concerned that if duplexes go in, a number of things will 

happen, starting with increased traffic. Most duplex areas he has driven through have a lot of 

vehicles parked in the street and a lot of traffic.   

Mr. Wineinger stated the landowners plan for the proposed duplexes to be rental properties 

homeowners are concerned that keeping up of yards will not be to the level of single-family 

homes like they currently have on Gemstone Lane. Mr. Wineinger stated that current 

homeowners take a lot of pride in their neighborhood, and for the last 3 or so years homeowners 

have been taking turns mowing the lots across the street to keep them neat because their pride 

in their neighborhood. 

Mr. Wineinger stated that all but one of the current homeowners purchased their homes new and 

are already discussing potentially moving out because they don't want to have duplexes across 

the street from them.  

Mr. Wineinger stated they understand this is a unique situation. He and the other homeowners 

would like to find a "win/win" answer. He has spoken with one of the builders three times and 

they're at an impasse. Builders plan to build duplexes that will be investment property to be 
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rented out; property owners will not be living there. One of the homeowners inquired about 

buying the lot across the street from them at whatever the property owner had invested in it but 

were turned down. 

Mr. Wineinger stated that there are not a lot of newer neighborhoods like theirs in the Shawnee 

County District. Homeowners are concerned that if duplexes are built there, the neighborhood 

will deteriorate, 

Mr. Wineinger said that that Planning Commission doesn't generally intend to have duplexes 

built across the street from single family homes; it's an oddity that they're built this way. He said 

that if the homeowners could go back, based on what they've learned over the past several 

weeks they would probably have been trying to do something several years ago. 

Mr. Beck asked if the homeowners had been aware of the previous owners going bankrupt 

before it happened so that a written document could have been worked out with them. Mr. 

Wineinger stated he knew the company had been struggling and had heard "through the 

grapevine" that they'd declared bankruptcy. They knew when they were listed that the lots were 

going up for tax auction but they're a group of homeowners, not speculators, contractors, 

realtors, etc. Again – they didn't foresee the verbal agreement being worth nothing. 

Mr. Lackey asked about recent conversations Mr. Wineinger might have had with the 

landowner(s). Mr. Wineinger stated he had spoken with one of the contractors; it wasn't until 

Mike Hall from the Planning Department came out to meet with the homeowners that they 

became aware of who all the landowners were. Mr. Wineinger said the contractor he spoke with 

doesn't feel he can make money building single-family homes. He indicated the other owners 

were also planning to build duplexes. 

Mr. Haugh asked if building permits had been issued and Mr. Wineinger stated he didn't believe 

so based on what Mr. Hall had stated. Mr. Hall confirmed that no permits had yet been applied 

for. 

Mr. Gales referred to the list of homeowners signatures provided in the Planning Commission 

packet and asked if it would be fair to say that Mr. Wineinger is speaking on behalf of most of the 

signers. Mr. Wineinger stated yes, though he thinks there may be a few who would like to speak 

at this meeting. 

With no further questions from Commissioners, Mr. Wineinger thanked the Commission and took 

his seat. 

Mr. Lackey asked staff if the fact that the petition was before the Planning Commission would 

have any bearing on the issuance of a building permit. Mr. Hall stated no; if an application for a 

building permit were received it would be issued or not issued based on the zoning in place at 

the time of the request. 
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Mr. Gales asked if anyone else would like to speak, asking that they speak about new issues 

rather than what had already been discussed by Mr. Wineinger. 

Mr. Greg Smith of 4404 SE Gemstone came forward to speak. He stated that after retiring he 

looked long and hard to find a location to retire to. He mentioned that Lake Shawnee is just 4 

blocks from them, and that when they retired, they didn't look for investment property but rather a 

retirement home. He feels that to put investment properties across from their retirement home is 

a mistake. It was not anticipated when they bought their home, which they're very pleased with. 

He doesn't feel that on the same size lot they can build a multi-family home of the same quality. 

Mr. Smith thanked the Commissioners for their time and took his seat. 

Mr. Mike Heptig, an attorney with Sloan Law Firm, came forward to speak on behalf of one of the 

builders, Mitch Bernard, owner of MTK Properties. He stated Mr. Bernard has a loose 

partnership with one of the other owners of some of the lots and though he doesn't represent this 

other landowner, Mr. Heptig has been asked to speak somewhat on his behalf because at this 

point their interests are aligned. 

Mr. Heptig stated MTK Properties owns the south 3 lots and that the north 2 lots have recently 

been acquired by MTK Properties. Mr. Heptig stated the properties were purchased with the 

intention of putting duplex units on the lots. The property was zoned M-1 in 2006 and the existing 

covenants allow duplexes. He stated the duplexes being considered are bi-level duplexes, 

1,800-2,000 square feet per unit (not per building). The existing covenants call for certain 

facades and 2-car garages, which each until will have. The intent of the builders is to create 

housing that is consistent with the nature of the community as is allowed by not only the zoning 

but also the existing covenants that were in place when all these homes were built. 

Mr. Heptig pointed out that the corner of 45th & California is commercial C-3 zoning, obviously 

more intensive use than the residential that is being sought. There was a question earlier as to 

whether the M-1 was a buffer zone. Mr. Heptig quoted City Code 18.90.010 about M-1 being a 

buffer zone. He stated the property was zoned M-1 for that purpose and it is he and the builder's 

suggestion that it remain in that same fashion. 

Mr. Heptig stated he heard a recurring theme about concern over property values and he wished 

to reiterate that the intent of the builders is to come up with a property that is consistent with the 

area; not to create low-income housing in the area. He stated design is for 3-bedroom, 2 bath, 

1,800-2,000 sq. ft. with high-end finishes. Monthly rent will be $1,200-$1,3500/month range. Mr. 

Heptig stated that while he understand the concern about degradation of the community, he 

thinks the intent of the builders is to avoid that. 

Mr. Heptig stated that at this point no permits have been issued, but at this time the builders 

could get a permit. Plans are expected to be completed this week and once they're finalized the 



	
DRAFT	 Page	7 

permitting process can go forward. That is anticipated to happen quite quickly. From a practical 

standpoint, the city doesn't have the discretion to deny those permits when consistent with the 

zoning and the covenants. Mr. Heptig stated the if the Planning Commission did decide to 

recommend to investigate or initiate a zoning change, it's likely the builder will still go ahead, 

seek the permits, and complete the construction. At that point they'd be legal non-conforming 

use and there would still be duplexes on that street. 

Mr. Heptig stated that he can commiserate with the homeowners regarding having been told 

there would not be duplexes in this area, but at that time a review of the covenants in place 

would have shown that duplex units were certainly allowed in that subdivision. Had those 

covenants been amended or modified at that time, duplexes could have been prohibited in that 

area. That was never done and it's not fair to ask a subsequent investor to live up to a statement 

made by someone when he didn't even know it was made. 

Mr. Jefferson asked if Mr. Heptig is aware as to whether MTK owns any other property in the 

area. Mr. Heptig stated he thinks MTK owns property in the general area but doesn't know how 

geographically close. 

Mr. Lackey asked who the second owner is that Mr. Heptig is speaking for. Mr. Heptig stated it is 

Jeff Hornbeck. 

Mr. Jefferson asked if Mr. Heptig's client had discussed what reaction he might have if the 

Planning Commission or Governing Body initiated a zoning change. Mr. Heptig stated his client 

believes he can obtain permits and get the duplexes built before the process was completed. 

Mr. Lackey asked if the owners would view a zoning change as taking away a property right. Mr. 

Heptig stated he has discussed with his client what alternative avenues there might be in the 

event this goes through. 

Ms. Feighny asked what document embodies the covenants referred to. Mr. Heptig stated that 

there was a Declaration of Covenants and Restrictions for the Stonecrest Subdivision; 

essentially it requires certain square footage, basement, etc. It is a file of record. It is not part of 

the plat. 

Mr. Jefferson asked if there is a HOA in place. Mr. Heptig stated no, not to his knowledge. 

With no further comments or questions for Mr. Heptig, he took his seat. 

Ms. Jennifer Wineinger, of 4418 SE Gemstone Lane, came forward to speak. Ms. Wineinger 

stated she wished to address some of the points made by Mr. Heptig. 

In reference to the buffer zone typical of M-1 as a transition from C-3 to R-1, Ms. Wineinger 

stated there is a very hardy tree line so the C-3 zoning was never something the neighbors had 
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been concerned about. They were aware there would be businesses going up eventually. 

Ms. Wineinger stated the neighbors understand that the duplexes will be "high end" but they are 

concerned that they'll go from doubling traffic to tripling it with duplexes. Ms. Wineinger stated 

there are a lot of children in the neighborhood.  

Ms. Wineinger stated that she and her husband spent time a week or two ago, at the invitation of 

Mr. Bernard, driving around looking at some of his other properties. She stated the homes are of 

nicer quality but the first thing they saw were very poorly kept yards with lots and lots of weeds. 

Mr. Bernhard told Mr. Wineinger that he takes care of the yards and snow removal, but that's not 

what they witnessed. Ms. Wineinger stated she and her neighbors take very good care of their 

lawns and try to keep the weeds at bay, so that's one challenge. Traffic is another. 

Ms. Wineinger stated they also went and viewed properties a little west of 43rd & California; a 

street that is basically all bi-level rental homes that eventually merges into an area where there 

are a few single family dwelling homes that are also rental, then single family homes that are 

owner occupied. She stated you could tell by the for rent signage out front. Ms. Wineinger stated 

that right off 45th & California it's just a dandelion field. Ms. Wineinger stated that to see what 

those circumstances unfortunately traditionally appear to become, it's really disheartening. 

Ms. Wineinger stated that in regard to the question of why they didn't do something about the 

covenant, she doesn't think any of the homeowners in the neighborhood are attorneys and they 

just didn't think about having it changed in writing. She stated that it's "been a lesson in civics" 

and even if nothing can be done in their situation, it could be something that's addressed in the 

future for another neighborhood. 

Ms. Wineinger stated the homeowners are prepared to go further and try to stand up for what 

they believe in. 

Ms. Cavazos stated that Ms. Wineinger had mentioned duplexes in Aquarian Acres and asked if 

she knew what they rent for. Ms. Wineinger stated they are Mr. Bernard's and she thinks but is 

not certain that they are $1,200/month minimum.  

With no further comments or questions for Ms. Wineinger, she took her seat. 

With nobody else coming forward to comment, Mr. Gales deferred to the Commission for further 

conversation or action. 

Mr. Beck stated he thinks it would be beneficial to get a copy from staff of the covenants that had 

been referred to during the meeting. Mr. Hall stated that they are recorded with the Shawnee 

County Register of Deeds. 

Mr. Gales stated that with the imminent development that can occur across the street, this isn't 
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something that, out of respect to those who have petitioned the Commission, should be put off 

indefinitely. He added that the Commission needed to make a decision based on adequate 

information. Mr. Lackey asked what, other than the covenants, the Commission might need to 

know.  

Ms. Jordan stated she would like to know more about possible legal repercussions of taking an 

action like this on behalf of the City.  

Mr. Gales stated that if the Planning Commission moves forward, they would in effect become 

the applicant. Ms. Feighny stated that if the Commission wishes to review the covenant and the 

easements, they might defer this until next month when they meet; that is one of the options. 

Mr. Gales asked Mr. Fiander to research to see if there were precedence with something like 

this, specifically as to the roadmap if the Planning Commission were to become the applicant. 

Mr. Lackey asked for a fair assessment of what the risks are, both pro and con, because it's the 

Planning Commission's job to balance risks. He stated he does not want to make a decision 

because he's worried about a lawsuit but because it's the right and legal thing to do. 

Mr. Haugh stated that the covenants apparently deal with limitations regarding exterior of the 

building, etc. They don't address whether it's a duplex or not. He stated the Commissioners can 

find out the design that could be established, but if the real issue with the current homeowners is 

whether it's a duplex, then that's a waste of time. 

Mr. Jefferson stated that his argument for seeing the covenant is that they haven't seen the 

covenant to know exactly what it says. All the Commissioners know is what's been represented 

to them. Mr. Jefferson agreed with other Commissioners that he'd like more information on the 

process and where decisions leave the property owners on each side of the street. Mr. Jefferson 

stated he does not feel comfortable voting tonight to initiate a rezoning of the property but he 

would like more information. 

Mr. Beck stated that the document he wishes to see is not a waste of time to him because this is 

an important decision; something that is not done everyday and something that has ramifications 

either way. He added that any piece of information that he as a Commissioner can gather to 

make his decision is worthwhile to investigate. 

Mr. Woods stated he would like to understand the crux of the opposition of the homeowners; is it 

primarily the traffic issue or are we also talking about taking care of property and having them 

rented out? Which is the real issue? Mr. Gales stated he thought he'd heard all three and Mr. 

Woods agreed but wondered which was most important. 

Mr. Wineinger came forward to speak to Mr. Woods's question. Mr. Wineinger stated the 

neighbors see the issues as all rather tied together but one of the biggest things they're worried 
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about is the devaluing of their property with rental property/duplexes being built directly across 

the street. The others are very closely tied to that as well; they've looked at some of the other 

neighborhoods that have rental property and unfortunately they're not kept up. Mr. Wineinger 

stated that other areas of the city could probably be pointed to where homeowners don't take 

care of them, but that's not the case in their subdivision; there's not a yard that doesn't border on 

immaculate when it comes to taking care of the grass, mowing, landscaping, etc. There's also 

the traffic in the neighborhood, the transient population that come with rental property; there's 

only been one family out of all the homeowners that wasn't an original. 

Mr. Woods thanked Mr. Wineinger. 

Mr. Jefferson stated that included in the packet provided them was an example area of the 44th & 

Michigan area. He asked if anyone had compared the property values in that area. Mr. 

Wineinger stated he had not, but had determined that in that neighborhood the duplexes were 

there first, then single-family homes added later. From what he could tell, he thought the single-

family homes across from the duplexes were rental property. Mr. Jefferson stated that If the 

major concern was property values, maybe they should compare similar neighborhoods. 

Mr. Haugh asked Mr. Wineinger what his thoughts would be if the property were re-zoned to 

single-family and the houses built were not as nice as theirs because they were backed up to a 

C-3 zoned property. Mr. Wineinger referenced the covenants in place and the "buffer" treeline 

that is in place. 

Mr. Gales stated that the reality is that the homes built could be single-family homes that were 

rental property because right now they're still investment lots. Mr. Wineinger stated he 

understands and they're prefer they be single family homes that are sold, but they can't control 

that. 

Mr. Woods moved that the Planning Commission defer any action on this decision in 

order to give the staff time to conduct further analysis and provide the Commission with 

additional information at the next meeting. Seconded by Mr. Beck. Ms. Cavazos asked if the 

property owners would be allowed to get permits while this is under consideration by the 

Commission. Mr. Hall stated they can apply for permits and the Commission's consideration 

would not be cause  to withhold approval. Mr. Gales added that technically, until the Commission 

applied for re-zoning and re-zoning was approved by the Governing Body, there would be 

nothing to stop the landowners from applying for permits and building on the property. Mr. 

Fiander laid out a "roadmap" as follows: If the Commission decided at their May meeting to 

initiate a re-zoning application, it wouldn't be back before the Commission until July, given the 

month and a half required before it comes back. If the application were approved in July, it would 

be mid to late August before it went before the Governing Body. During that time the landowners 

are able to seek permits, which are good for 6 months. Mr. Gales verified that were the 

Commission to take action tonight, it would only move the process up by one month. 
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Mr. Fiander stated that if the Commission did choose to initiate, they would have the option of 

initiating a PUD, a tailored initiation. On the other hand, if they decide not to initiate, it stops 

there. They don't become the applicant and it doesn't move forward. 

With no further discussion, roll was called. Motion passed (7-2-0 with Mr. Lackey and Mr. 

Haugh voting no) 

Mr. Gales asked Mr. Fiander to re-state the motion that passed and include what information 

was being asked for at the May meeting: 

Mr. Fiander stated that the motion was to defer the item, whether to initiate or not initiate, to the 

May 18, 2015 Planning Commission meeting. Deferral allows time to have staff put together 

more information regarding legal ramifications, a roadmap for the process if they do initiate, any 

risks, pros or cons involved, and also potentially looking at property values, ownership and 

tenure patterns in comparable developments. 

 

2. Visual Code Update 

Mr. Fiander reviewed staff recommendations making Downtown Zoning and Design Guidelines 

as the first priority. 

Mr. Gales stated that he wished to commend Mr. Fiander for continuing to pursue the items 

reviewed. He believes downtown zoning is something we are due for and the others could 

clearly use some further dialog. 

 

G. Adjournment 

 

Adjournment at 7:50PM 

 



 

  CITY OF TOPEKA    
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               620 SE Madison Street, Unit 11        Email: bfiander@topeka.org 
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                Tel.:  (785) 368-3728    www.topeka.org   

      
 
 

MEMORANDUM 
 
To:  Topeka Planning Commission  
 
From:  Michael Hall, AICP, Current Planning Manager 
   
Date:  May 8, 2015 
 
Re:  Petition to Rezone SE Gemstone Lane 
 
 
At the April 20, 2015 meeting, after taking comments from the petitioners and from the owners of 
the vacant property on the west side of Gemstone Lane, the Planning Commission decided to defer 
any action about the petition to the May 18th meeting to allow staff time to gather and present 
additional information regarding:  
 legal ramifications and risks of a rezone application initiated by the Planning Commission;  
 a “roadmap for the process”;  
 values and tenure patterns of duplexes and single family homes in similar developments; and  
 private restrictive covenants (Declaration of Restrictions) for the subject properties.    

 
The information requested by the Planning Commission follows.   
 
Legal Ramifications 
 
Deputy City Attorney Mary Feighny addresses the legal issues by separate confidential 
memorandum.   
 
Process / “A Roadmap” 
 
If initiated by June 5th, the Commission would consider the application at their July meeting, and 
then it would go to the Governing Body for a decision no sooner than the third Tuesday in August.  
The specific steps in the process include: 
 Application initiated by June 5. 
 Neighborhood Information Meeting  
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 Notification of proposed amendment sent by mail to property owners within 200 feet 
(minimum of 20 days prior to hearing) 

 Publication of Notice of Public Hearing in The Topeka Metro News (minimum of 20 days 
prior to hearing) 

 Staff Review and Recommendation (staff report) 
 Public Hearing by Planning Commission (July 20 if application initiated by June 5) 
 Final Decision by Governing Body (third Tuesday in August if initiated by June 5) 

 
Property Values and Tenure Patterns in Similar Developments 
 
The staff memo presented at the April 20 meeting includes the property values for the existing 
homes on the east side of Gemstone Lane. (See attached April 10th staff memorandum.)  
 
As a comparison staff has collected the values and tenure patterns for the duplexes and single 
family residences on SE Michigan Avenue in the Southboro Subdivision about one half mile 
west of the subject property (See attached map.).   
 

Of the nine lots on the west side of SE Michigan:  

 Six lots are occupied by single family detached homes.   

 Of the six homes, two are owner-occupied, three are renter-occupied, and one is under 
construction.   

 The 2015 appraised values of the completed homes ranges from $153,000 to $167,000.   
 
The six duplexes on the east side of SE Michigan, facing the single family detached homes, are 
renter-occupied.   The 2015 appraised value of the six duplexes range from $198,000 to 
$221,000.   

 
Staff also collected the values and tenure patterns for the duplexes and single family homes where 
they are comingled in the Aquarian Acres subdivision in proximity to SE 29th and Croco (See 
attached map.).   
 

Of the three single family detached homes at SE Taurus and SE Virgo, two are owner 
occupied with 2015 appraised values of $208,000 and $229,000, respectively.  The other 
single family home is renter-occupied with an appraised value of $256,000.   
 
There are several duplexes on SE Taurus which are renter-occupied with appraised values 
ranging from $224,000 to 238,500.   

 
Restrictive Covenants (Declaration of Restrictions, Stone Crest Communities) 
 
See attached.   
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Other Factors 
 
 Residents are concerned about the potential for duplexes to increase traffic and to cause a 

decline in property values.   
 

 The owners of the vacant lots (West Side Property Owners or WSPOs) have stated, they 
intend to build “high-end” duplexes, with each unit having 1,800-2,000 square feet, a two-
car garage, basement, three bedrooms and two baths, and with rents ranging from $1,200 to 
$1,350 per month. 

 
 If initiated, the rezone application would be considered in opposition to the WSPOs, who 

together own roughly one half the land subject to the requested rezone.    
 

 If initiated, the WSPOs may apply for building permits for duplexes, receive the permits, 
and make substantial progress on construction, essentially rendering a change in zoning to 
R-1 of little or no practical effect.  
 

 The City’s past practice has been to initiate rezoning only for the purpose of implementing 
comprehensive plan or neighborhood plan policy specifically calling for a change in zoning.  
That part of the comprehensive plan that addresses land use is the recently adopted Land 
Use Growth Management Plan 2040 (LUGMP).  The City has not adopted a neighborhood 
plan applicable to the subject property and its immediate surroundings.   
 
The LUGMP includes no explicit or implicit policy directive for the downzoning of the 
subject property.  The Future Land Use Map in the LUGMP designates the subject property 
as Urban/Suburban Low Density Residential.  As stated, areas designated as such “are 
predominantly characterized by a cohesive display of single-family or two-family residential 
development up to a maximum of 6 dwelling units per acre, primarily in the form of 
subdivisions.”  (p. 44)  The LUGMP and sound planning principles encourage the 
arrangement of multiple family or medium density zoning, such as M-1 zoning, as an 
appropriate transition between single family zoning (R-1) and commercial zoning, in this 
case C-3 zoning.   
 

Attachments  
1. Map of Aquarian Acres 
2. Photos of Aquarian Acres 
3. Declaration of Restrictions, Stone Crest Communities 
4. Memo and Attachments from April 20, 2015 Meeting:  

o Vicinity and Zoning Map 
o Petition from Homeowners 
o Map and Photos of SE Gemstone Lane and Abutting Lots 
o Map and Photos of Detached Single Family and Duplex Development, Southboro 

Subdivision 













Aquarian Acres (SE Virgo – SE Taurus)  

 

Photo 1:  Single family residence  being constructed that was downzoned in 2013 to R-1.   

 

 



 

 

Photo 2 and 3:  Duplexes along SE Taurus east of the single family residences 
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MEMORANDUM 
 
To:  Topeka Planning Commission  
 
From:  Michael Hall, AICP, Current Planning Manager 
   
Date:  April 10, 2015 
 
Re:  Petition to Rezone SE Gemstone Lane 
 
In March homeowners living on the east side of SE Gemstone Lane in the Stone Creek Subdivision 
learned of plans for the construction of duplexes on the west side of SE Gemstone Lane.  Concerned 
about their potential negative impact, the homeowners inquired about zoning and learned SE 
Gemstone north of SE 45th Street is zoned M-1 Two Family Dwelling District which allows 
duplexes.   
 
On March 30th the Planning Director received the attached petition from Jeff Wineinger, 
representing the homeowners, requesting “to have the Planning Commission rezone both the east 
and west sides of Gemstone Lane between SE 45th Street to the north end of the street where it stops 
just north of 44th Street.”   The petition also asks that the issue be placed on the April 20 Planning 
Commission agenda.   
 
Pursuant to the Zoning Ordinance (TMC 18.245.020) a rezone application may be considered either 
1) in response to an application submitted by a property owner with the consent of all owners of the 
property subject to the rezone, or 2) upon initiation of an application by the Planning Commission 
or Governing Body.   Staff has discussed the issue with the four owners of the vacant property on 
the west side of Gemstone Lane, and at this time they do not intend to consent to rezoning.  They 
intend to build what they describe as high-end duplexes.  In order for the rezoning request to move 
forward, the Planning Commission would have to agree to initiate a formal application.   

History of Actions regarding SE Gemstone Lane 

The M-1 zoning of the area fronting on both sides of SE Gemstone Lane (the subject property) was 
approved in 2006 upon an application by Stone Crest Development LLC (Ordinance No. 18678; 
case file Z06/14).  The Stone Crest Subdivision was recorded in 2005.      



 

 

M-1 and R-1 Zoning Classifications 

The regulations of M-1 are nearly the same as the regulations of R-1.  The key differences are:  

 Detached single family, attached single family, and duplex residential uses are allowed by 
right in the M-1 zone.  Of these uses, only detached single family residential is allowed in 
the R-1 zone.   

 The required minimum front and rear yard setbacks in the M-1 zone are each 25 feet.  The 
minimum front and rear setbacks in the R-1 zone are each 30 feet.   

 
Character of the Neighborhood  
 
The lots on the west side of SE Gemstone Lane are vacant with numerous native trees and 
underbrush.  The lots on the east side of SE Gemstone Lane consist entirely of detached single 
family homes.  The values of the 12 homes on the east side of SE Gemstone Lane range from 
$180,670 to $244,000 with a mean value of $205,180.   

The land in Stone Crest Subdivision east of the subject property is zoned R-1.  Most of the lots in 
Stone Crest Subdivision east of the subject property contain detached single family homes with 
some lots being vacant.   

Ten acres of land immediately between the subject property and SE California Avenue is zoned C-3 
and is vacant.    

Examples of Similar Development 

Examples of duplexes facing single family homes on the same block in newer subdivisions are rare.  
However, an area along SE Michigan Avenue at SE 43rd in the Southboro Subdivision about one 
half mile west of the subject property is one example where detached single family homes have in 
recent years been built directly across the street from and facing duplexes.  A map and photos are 
attached.   

There are many examples in the area and throughout the city where duplexes have been eventually 
split and converted to “attached” single family homes.   

Options 

Staff recommends allowing comment at the April 20 meeting from the affected parties to decide one 
of the following options:   

 Do not initiate a rezone application.   

 Initiate a rezone application.   If the Commission decides to initiate an application, staff will 
process the application following the same steps required for an application by a property 
owner.     



 

 

 Defer any decision to initiate/not initiate a rezone application to a future meeting to allow 
staff time to present the Commission with additional information and analysis as considered 
necessary.  Staff recommends holding a neighborhood information meeting prior to a 
decision of whether to initiate an application.   

Attachments  

- Vicinity and Zoning Map 
- Petition from Homeowners 
- Map and Photos of SE Gemstone Lane and Abutting Lots 
- Map and Photos of Detached Single Family and Duplex Development, Southboro 

Subdivision 
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Existing duplexes

Photo 1
(looking south)

Photo 2
Photo 3 

Photo 4

Photo 5

Existing Single Family Attached 



Stone Crest Subdivision (SE Gemstone and SE 45th)  

 

Photo 1:  Gemstone Lane, looking north 

 

Photo 2:  Gemstone Lane at 44th Street, looking east 



 

Photo 3: Typical residence located on Gemstone Lane 

 

Photo 4: Typical residence on SE Stone Creek – east of Gemstone 

 

 

 



Southboro Subdivision  (SE Michigan- Indiana) - Front yard facing single family residences lying on the 

west side of Michigan with duplexes fronting along the east side of Michigan 

 

Photo 1:  Photo taken at SE 43rd and Michigan, looking south .  Duplexes on left side of photo; single 

family residences on right side of photo 

 

Photo 2:  Standard single family residence on west side of Michigan 

 



 

 

Photos 3 and 4: Standard duplexes along east side of Michigan   
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